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DETAILED ACTION 

1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on April 
10, 2008 has been entered. 

2. Applicant's amendment dated March 10, 2008, responding to the Office action 
mailed January 10, 2008 provided in the rejection of claims 1-38, wherein claims 1, 4, 
25-26 were amended, and claim 39 is new. 

Claims 1-39 remain pending in the application and which have been fully 
considered by the examiner. 

Applicant's arguments with respect to claims currently amended have been fully 
considered but are not persuasive. Please see the section of "Response to Arguments" 
for details. 



Claim Rejections - 35 USC § 102(e) 

The following is quotation of 35 U.S.C. 102(e) which form the basis for all obviousness 
rejections set forth in this office action: 
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(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 351 (a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

3. Claims 23, 25, 27, 29-32, and 35-36 are rejected under 35 U.S.C. 1 02(e) as 
being anticipated by Paul A. Below (Pat. No. US 7,213,234 B1) (hereinafter 'Below') 

4. As to claim 23 (Original), Below discloses an apparatus to estimate at least one 
of a cost and an amount of necessary resources for an effort related to computer 
software development, computer software maintenance, and information technology 
services, said apparatus comprising: 

• a memory to store a computer code involved in an effort related to software 
development; a graphic user interface to allow said computer code to be selected 
(e.g., Col. 3, Lines 8-10 - the preferred embodiment provides a system, method, 
and computer program product for estimating the function point count of a 
software application or portfolio); and 

• a sampling module to allow said computer code to be sampled in accordance 
with a sampling technique (e.g., Col. 3, Line 14 through Col. 4, Line 13 - the 
preferred embodiment provides a sampling system and method for estimating a 
portfolio size, or an application size, without the expense or time required to 
conduct a complete count (census); this technique can be used to estimate size 
of a large portfolio as well as on large application; a random sample is taken from 
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each of the strata; this ensures proportionate representation from each of the 
sub-groups in the sample) 

5. As to claim 25 (Currently Amended), Below discloses a computer readable 
storage medium tangibly embodying a program of machine-readable instructions 
executable by a digital processing apparatus to perform a method of estimating at least 
one of a cost and a necessary amount of resources for an effort related to computer 
software development, computer software maintenance, and information technology 
services, said method comprising: 

• reading a section of computer code; 

• sampling said computer code in accordance with a sampling technique (e.g., Col. 
3, Line 14 through Col. 4, Line 13 - the preferred embodiment provides a 
sampling system and method for estimating a portfolio size, or an application 
size, without the expense or time required to conduct a complete count (census); 
this technique can be used to estimate size of a large portfolio as well as on large 
application; a random sample is taken from each of the strata; this ensures 
proportionate representation from each of the sub-groups in the sample); and 

• using said sampling to calculating said at least one of cost and amount of 
resources for a larger subset of the computer code from said computer code from 
said sampling (e.g., Col. 4, Lines 26-29 - in general, larger samples result in 
smaller confidence intervals for a given probability level; the challenge is to select 
the smallest sample (least cost) that will result in an acceptable confidence 
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interval; Col. 4, Lines 19-22 - a confidence interval for the means is an estimate 
interval constructed with respect to the sample means, with a specified likelihood 
that the interval includes the value of the population mean), 
• wherein said sampling, and said calculating is executed on a computer (e.g., Col. 
3, Lines 8-10 - the preferred embodiment provides a system, method, and 
computer program product for estimating the function point count of a software 
application or portfolio) 



6. As to claim 27 (Original), Below discloses an apparatus to estimate a cost for an 
effort related to computer software development, computer software maintenance, and 
information technology services, said apparatus comprising: 

• means for storing a computer code involved in an effort related to software 
development; 

• means for allowing said computer code to be selected; and 

• means for allowing said computer code to be sampled in accordance with a 
sampling technique (e.g., Col. 3, Lines 8-10 - the preferred embodiment provides 
a system, method, and computer program product for estimating the function 
point count of a software application or portfolio; Col. 3, Line 14 through Col. 4, 
Line 13 - the preferred embodiment provides a sampling system and method for 
estimating a portfolio size, or an application size, without the expense or time 
required to conduct a complete count (census); this technique can be used to 
estimate size of a large portfolio as well as on large application; a random 
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sample is taken from each of the strata; this ensures proportionate 
representation from each of the sub-groups in the sample) 



7. As to claim 29 (Original) (incorporating the rejection in claim 27), Below 
discloses the apparatus according further comprising: 

• means for calculating cost for a larger subset of the computer code (e.g., Col. 4, 
Lines 26-29 - in general, larger samples result in smaller confidence intervals for a 
given probability level; the challenge is to select the smallest sample (least cost) that 
will result in an acceptable confidence interval; Col. 4, Lines 19-22 - a confidence 
interval for the means is an estimate interval constructed with respect to the sample 
means, with a specified likelihood that the interval includes the value of the 
population mean) from computer code from said sampling (e.g., Col. 3, Line 14 
through Col. 4, Line 13 - the preferred embodiment provides a sampling system and 
method for estimating a portfolio size, or an application size, without the expense or 
time required to conduct a complete count (census); this technique can be used to 
estimate size of a large portfolio as well as on large application; a random sample is 
taken from each of the strata; this ensures proportionate representation from each of 
the sub-groups in the sample) 



8. As to claim 30 (Original) (incorporating the rejection in claim 29), Below 
discloses the apparatus further comprising: 
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• means for calculating at least one of a risk probability and an estimation 
precision for said cost (e.g., Col. 4, Lines 26-29 - in general, larger samples 
result in smaller confidence intervals for a given probability level; the 
challenge is to select the smallest sample (least cost) that will result in an 
acceptable confidence interval; Col. 4, Lines 19-22 - a confidence interval for 
the means is an estimate interval constructed with respect to the sample 
means, with a specified likelihood that the interval includes the value of the 
population mean) 

9. As to claim 31 (Original) (incorporating the rejection in claim 27), Below 
discloses the method and the apparatus further comprising: 

• categorizing each computer sampling into one of N categories of difficulty, N 
being an integer greater than 1 (e.g., Col. 3, Line 62 through Col. 4, Line 2 - 
In stratified sampling, the units in the sampling frame are classified into 
separate subgroups, or strata, on the basis of one or more important 
characteristics; determining which characteristics, if any, are important is 
somewhat of an art; the goal is to identify characteristics that have a major 
impact on the measurement being made; knowledge gained from previous or 
similar analysis can be used, as well as surveys of experts, and evidence 
gathered by measurement) 
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10. As to claim 32 (Original), Below discloses an apparatus to estimate an amount 
of necessary resources for an effort related to computer software development, 
computer software maintenance, and information technology services, said apparatus 
comprising: 

• means for storing a computer code involved in an effort related to software 
development; 

• means for allowing said computer code to be selected; and 

• means for allowing said computer code to be sampled in accordance with a 
sampling technique (e.g., Col. 3, Lines 8-10 - the preferred embodiment provides 
a system, method, and computer program product for estimating the function 
point count of a software application or portfolio; Col. 3, Line 14 through Col. 4, 
Line 13 - the preferred embodiment provides a sampling system and method for 
estimating a portfolio size, or an application size, without the expense or time 
required to conduct a complete count (census); this technique can be used to 
estimate size of a large portfolio as well as on large application; a random 
sample is taken from each of the strata; this ensures proportionate 
representation from each of the sub-groups in the sample) 

11. As to claim 35 (Original) (incorporating the rejection in claim 32), Below 
discloses the apparatus further comprising: 

• means for calculating at least one of a risk probability and an estimation 
precision for amount of necessary resources (e.g., Col. 4, Lines 26-29 - in 
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general, larger samples result in smaller confidence intervals for a given 
probability level; the challenge is to select the smallest sample (least cost) 
that will result in an acceptable confidence interval; Col. 4, Lines 19-22 - a 
confidence interval for the means is an estimate interval constructed with 
respect to the sample means, with a specified likelihood that the interval 
includes the value of the population mean) 

12. As to claim 36 (Original) (incorporating the rejection in claim 32), please refer to 
claim 31 as set forth accordingly. 

Claim Rejections - 35 USC § 103(a) 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented 
and the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

13. Claims 1-8, 9-22, and 37-39 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Ramil et al. {Cost Estimation and Evolvability Monitoring for Software 
Evolution Processes, Oct., 2000, WESS 2000 Workshop on Empirical Studies of 
Software Maintenance) (hereinafter 'Ramil') in view of Below. 
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14. As to claim 1 (Currently Amended), Ramil discloses a method of estimating a 
cost related to at least one of computer software development, computer software 
maintenance, and information technology services (e.g., Sec. 1 - Introduction, Lines 1-5 
- Software evolution is a continuing process that encompasses no only ab initio 
development but all activities, enhancement, adaptation or fixing, that occurs after the 
first operational release; however, in the present paper we consider only the post first 
release portion of the evolutionary process; this includes projects for enhancement and 
adaptation of a current software system and subsumes its maintenance, however the 
latter id defined; parenthetically we note that, in general and for several reasons, the 
term evolution is to be preferred to maintenance in the context of software for post first 
release activity), said method comprising: 

• calculating a cost for a larger subset of the computer code from said sampling; 

• wherein at least one of said reading, said sampling, and said calculating is 
executed on a computer (e.g., Fig. 2 - A Model-based Scheme for Change 
Detection; Sec. 3 - Evolvability Monitoring, 4 th Par. - the general idea of such 
approaches is illustrated in Fig. 2; the change detection scheme, which may 
involve a model calibrated and believed to represent the evolution process, is run 
'in parallel' with the real process it models; the inputs and outputs of the process 
are statically compared to model's prediction ; a significant change in evolvability 
(or other key parameter) detected by such a scheme any prompt, for example, 
the need for process revision, major restructuring of the evolving software or 
even software replacement) 
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Ramil discloses statistical comparison to model's prediction (e.g., Sec. 3 - 
Evolvability Monitoring, 4 th Par.), but does not explicitly disclose: 

• reading a sample of computer code in accordance with a sampling technique; 
and 

• categorizing at least one computer sampling; 

However, in an analogous art of system and method for function point sampling 
for software size estimates, Below discloses: 

• reading a sample of computer code in accordance with a sampling technique 
(e.g., Col. 3, Line 14 through Col. 4, Line 13 - the preferred embodiment 
provides a sampling system and method for estimating a portfolio size, or an 
application size, without the expense or time required to conduct a complete 
count (census); this technique can be used to estimate size of a large 
portfolio as well as on large application; a random sample is taken from each 
of the strata; this ensures proportionate representation from each of the sub- 
groups in the sample); and 

• categorizing at least one computer sampling (e.g., Col. 3, Lines 12-14 - 
Results are analyzed and quantified, and a confidence interval is determined 
to qualify the accuracy of the estimate ; Lines 60-61 - ... allows for 
computation of statistical confidence levels; Col. 4, Lines 19-45 - A 
confidence interval for the means is an estimate interval constructed with 
respect to the sample mean, with a specified likelihood that the interval 
includes the value of the population means ... z is the value used for the 
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specified level of confidence ... The most frequently used confidence intervals 
are 90, 95 and 99 percent intervals. For situations where additional risk is an 
acceptable tradeoff, we use an 80 percent confidence interval; Col. 5, Line 57 
- Calculate Confidence Intervals through Col. 6, Line 62 - ... Compute the 
confidence intervals, which can be expressed for each strata as well as for 
the pooled sample . . . modify the confidence level and accept the additional 
risk that the actual result would fall outside the confidence interval ... The 
sample size will be driven by the precision and t he level of confidence 
required by management ) 
Therefore, it would have been obvious to one of ordinary skill in the art, at the 

time the invention was made to combine the teachings of Below into the Ramil's system 

to further provide the followings in Ramil system: 

• reading a sample of computer code in accordance with a sampling technique; 
and 

• categorizing at least one computer sampling; 

The motivation is that it would further enhance the Ramil's system by taking, 
advancing and/or incorporating Below's system which offers significant advantages for 
providing a system, method, and computer program product for estimating the function 
point count of a software application or portfolio as once suggested by Below (e.g., Col. 
2, Lines 1-13) 
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15. As to claim 2 (Original) (incorporating the rejection in claim 1), Ramil discloses 
the method wherein said cost is for at least one of: 

• porting said software to another platform; 

• maintenance of said software; 

• application portfolio management of said software; and 

• legacy transformation of said software (e.g., Sec. 1 - Introduction, Lines 1-5 - 
Software evolution is a continuing process that encompasses no only ab initio 
development but all activities, enhancement, adaptation or fixing, that occurs 
after the first operational release; however, in the present paper we consider only 
the post first release portion of the evolutionary process; this includes projects for 
enhancement and adaptation of a current software system and subsumes its 
maintenance, however the latter id defined; parenthetically we note that, in 
general and for several reasons, the term evolution is to be preferred to 
maintenance in the context of software for post first release activity) 

16. As to claim 3 (Original) (incorporating the rejection in claim 1), Below discloses 
the method further comprising at least one of: 

• calculating a variability of said cost due to sampling error (e.g., Col. 4, Lines 26- 
41); and 

• calculating a probability that said cost will be lower than the cost that would have 
been estimated by using a sample including 100% of the code (e.g., Col. 4, Lines 
26-29 - in general, larger samples result in smaller confidence intervals for a 
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given probability level; the challenge is to select the smallest sample (least cost) 
that will result in an acceptable confidence interval; Col. 4, Lines 19-22 - a 
confidence interval for the means is an estimate interval constructed with respect 
to the sample means, with a specified likelihood that the interval includes the 
value of the population mean) 

17. As to claim 4 (Currently Amended) (incorporating the rejection in claim 1), Below 
discloses the method and the apparatus wherein said categorizing at least one 
computer sampling comprises: 

• categorizing each computer sampling into one of N categories of difficulty, N 
being an integer greater than 1 (e.g., Col. 3, Lines 12-14 - Results are 
analyzed and quantified, and a confidence interval is determined to qualify the 
accuracy of the estimate ; Lines 60-61 - ... allows for computation of statistical 
confidence levels; Col. 4, Lines 19-45 - A confidence interval for the means is 
an estimate interval constructed with respect to the sample mean, with a 
specified likelihood that the interval includes the value of the population 
means ... z is the value used for the specified level of confidence ... The most 
frequently used confidence intervals are 90, 95 and 99 percent intervals. For 
situations where additional risk is an acceptable tradeoff, we use an 80 
percent confidence interval; Col. 5, Line 57 - Calculate Confidence Intervals 
through Col. 6, Line 62 - ... Compute the confidence intervals, which can be 
expressed for each strata as well as for the pooled sample ... modify the 
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confidence level and accept the additional risk that the actual result would fall 
outside the confidence interval ... The sample size will be driven by the 
precision and t he level of confidence required by management ) 



18. As to claim 5 (Original) (incorporating the rejection in claim 1), Ramil discloses 

the method further comprising: 

• reading into a computer at least one of a rule by which said sampling is to be 
executed, and cost parameters to be used for said calculating (e.g., Sec. 2 - 
Cost Estimation in the Evolution Context - their parameters are to be 
estimated, i.e., the model calibrated, by using empirical data at various levels 
of aggregation) 



19. As to claim 6 (Original) (incorporating the rejection in claim 4), Below discloses 
the method wherein said categorizing comprises at least one of: 

• a user-assisted technique in which a user enters a category for each said 
sampled computer code lines; and 

• an automated technique in which a software tool parses each said sampled 
computer code line and generates a category for each parsed computer code 
line (e.g., Col. 3, Lines 12-14 - Results are analyzed and quantified, and a 
confidence interval is determined to qualify the accuracy of the estimate : Lines 
60-61 - ... allows for computation of statistical confidence levels; Col. 4, Lines 19- 
45 - A confidence interval for the means is an estimate interval constructed with 
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respect to the sample mean, with a specified likelihood that the interval includes 
the value of the population means . . . z is the value used for the specified level of 
confidence ... The most frequently used confidence intervals are 90, 95 and 99 
percent intervals. For situations where additional risk is an acceptable tradeoff, 
we use an 80 percent confidence interval; Col. 5, Line 57 - Calculate Confidence 
Intervals (e.g., an automated technique) through Col. 6, Line 62 - ... Compute the 
confidence intervals, which can be expressed for each strata as well as for the 
pooled sample ... modify the confidence level (e.g., a user-assisted technique) 
and accept the additional risk that the actual result would fall outside the 
confidence interval ... The sample size will be driven by the precision and the 
level of confidence required by management ) 

20. As to claims 7 (Original) (incorporating the rejection in claim 1), Below discloses 
the method wherein sample is taken using at least one of: 

• simple random sampling (e.g., Col. 2, Lines 9-1 1 - Strata are defined, and 
random samples are chosen for a function point count); 

• cluster sampling (e.g., Col. 5, Lines 8-1 1 - another possibility is to use cluster 
sampling; cluster sampling is a type of random sampling in which the population 
items occur naturally in subgroups; entire subgroups are randomly sampled); and 

• stratified sampling (e.g., Col. 3, Lines 62-65 - In stratified sampling, the units in 
the sampling frame are classified into separate subgroups, or strata, on the basis 
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of on or more important characteristics; determining which characteristic, if any, 
are important is somewhat of an art) 

21 . As to claim 8 (Original) (incorporating the rejection in claim 1 ), Below discloses 
the method wherein the sample includes at least one of: 

• a line of code; 

• a file or module from an application or set of applications; 

• an initial part of a file or a module from an application or set of applications; and 

• an application from a set of applications (e.g., Col. 3, Line 8 through Col. 4, Lines 
13 - the preferred embodiment provides a sampling system and method for 
estimating a portfolio size, or an application size, without the expense or time 
required to conduct a compete count (census); this technique can be used to 
estimate size for a large portfolio as well as on large applications) 

22. As to claim 9 (Original), Ramil discloses a method of estimating necessary 
amounts of resources for an effort related to at least one of computer software 
development, computer software maintenance, and information technology services, 
said method comprising: 

• calculating resources for a larger subset of the computer code from said 
sampling, wherein at least one of said reading, said sampling, and 

• said calculating is executed on a computer (e.g., Fig. 2 - A Model-based Scheme 
for Change Detection; Sec. 3 - Evolvability Monitoring, 4 th Par. - the general idea 
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of such approaches is illustrated in Fig. 2; the change detection scheme, which 
may involve a model calibrated and believed to represent the evolution process, 
is run 'in parallel' with the real process it models; the inputs and outputs of the 
process are statically compared to model's prediction : a significant change in 
evolvability (or other key parameter) detected by such a scheme any prompt, for 
example, the need for process revision, major restructuring of the evolving 
software or even software replacement) 

Ramil discloses statistical comparison to model's prediction (e.g., Sec. 3 - 
Evolvability Monitoring, 4 th Par.), but does not explicitly disclose reading a sample of 
computer code in accordance with a sampling technique. 

However, in an analogous art of system and method for function point sampling 
for software size estimates, Below discloses reading a sample of computer code in 
accordance with a sampling technique (e.g., Col. 3, Line 14 through Col. 4, Line 13 - 
the preferred embodiment provides a sampling system and method for estimating a 
portfolio size, or an application size, without the expense or time required to conduct a 
complete count (census); this technique can be used to estimate size of a large portfolio 
as well as on large application; a random sample is taken from each of the strata; this 
ensures proportionate representation from each of the sub-groups in the sample). 

Therefore, it would have been obvious to one of ordinary skill in the art, at the 
time the invention was made to combine the teachings of Below into the Ramil's system 
to further provide reading a sample of computer code in accordance with a sampling 
technique in Ramil system. 
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The motivation is that it would further enhance the Ramil's system by taking, 
advancing and/or incorporating Below's system which offers significant advantages for 
providing a system, method, and computer program product for estimating the function 
point count of a software application or portfolio as once suggested by Below (e.g., Col. 
2, Lines 1-13) 



23. As to claim 10 (Original) (incorporating the rejection in claim 9), Ramil discloses 
the method wherein said resources are for at least one of: 

• porting said software to another platform; 

• maintenance of said software; 

• application portfolio management of said software; and 

• legacy transformation of said software (e.g., Sec. 1 - Introduction, Lines 1-5 - 
Software evolution is a continuing process that encompasses no only ab initio 
development but all activities, enhancement, adaptation or fixing, that occurs 
after the first operational release; however, in the present paper we consider only 
the post first release portion of the evolutionary process; this includes projects for 
enhancement and adaptation of a current software system and subsumes its 
maintenance, however the latter id defined; parenthetically we note that, in 
general and for several reasons, the term evolution is to be preferred to 
maintenance in the context of software for post first release activity) 
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24. As to claim 11 (Original) (incorporating the rejection in claim 9), Below discloses 
the method further comprising at least one of: 

• calculating one or more variabilities of amounts of resources due to sampling 
error (e.g., Col. 4, Lines 26-41 ); and 

• calculating a probability that amount of resources will be less than the amounts of 
resources that would have been estimated by using a sample including 100% of 
the code (e.g., Col. 4, Lines 26-29 - in general, larger samples result in smaller 
confidence intervals for a given probability level; the challenge is to select the 
smallest sample (least cost) that will result in an acceptable confidence interval; 
Col. 4, Lines 19-22 - a confidence interval for the means is an estimate interval 
constructed with respect to the sample means, with a specified likelihood that the 
interval includes the value of the population mean) 

25. As to claim 12 (Original) (incorporating the rejection in claim 9), please refer to 
claim 4 as set forth accordingly. 

26. As to claim 13 (Original) (incorporating the rejection in claim 9), Below discloses 
the method further comprising: 

• reading into a computer at least one of a rule by which said sampling is to be 
executed, and resource parameters to be used for said calculating (e.g., Col. 
3, Line 8 through Col. 4, Line 13; Col. 5, Lines 1-7; Col. 7, Lines 16-20 - since 
the stratum size is allowed to vary, this is called disproportionate stratified 
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random sampling; the size of the sample relative to the size of total population 
of applications will be used as a weighting factor in the final calculations) 

27. As to claim 14 (Original) (incorporating the rejection in claim 9), Below discloses 
the method further comprising: 

• creating at least one of a resource plan and a work breakdown structure 
based on the calculated resources (e.g., Abstract, Lines 4-6 - results are 
analyzed and quantified, and a confidence interval is determined to qualify the 
accuracy of the estimate) 

28. As to claim 15 (Original) (incorporating the rejection in claim 11), Below 
discloses the method further comprising: 

• creating a risk management plan based on calculated risk parameters (e.g., 
Col. 4, Lines 26-29 - in general, larger samples result in smaller confidence 
intervals for a given probability level; the challenge is to select the smallest 
sample (least cost) that will result in an acceptable confidence interval; Col. 4, 
Lines 19-22 - a confidence interval for the means is an estimate interval 
constructed with respect to the sample means, with a specified likelihood that 
the interval includes the value of the population mean) 

29. As to claim 16 (Original) (incorporating the rejection in claim 12), please refer to 
claim 6 as set forth accordingly. 
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30. As to claim 17 (Original) (incorporating the rejection in claim 9), please refer to 
claim 7 as set forth accordingly. 

31 . As to claim 18 (Original) (incorporating the rejection in claim 8), Below discloses 
the method wherein the sample includes at least one of: 

• a line of code; 

• a file or a module from an application or set of applications; 

• an initial part of a file or a module from an application or set of applications; and 

• an application from a set of applications (e.g., Col. 3, Line 8 through Col. 4, Lines 
13 - the preferred embodiment provides a sampling system and method for 
estimating a portfolio size, or an application size, without the expense or time 
required to conduct a compete count (census); this technique can be used to 
estimate size for a large portfolio as well as on large applications) 

32. As to claim 19 (Original), Ramil discloses a business method comprising at least 
one of: 

• estimating a cost for an effort related to at least one of computer software 
development and information technology (IT) services, said estimating method 
comprising: 

• calculating said cost for a larger subset of the computer code from said computer 
code from said sampling (e.g., Fig. 2 - A Model-based Scheme for Change 
Detection; Sec. 3 - Evolvability Monitoring, 4 th Par. - the general idea of such 
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approaches is illustrated in Fig. 2; the change detection scheme, which may 
involve a model calibrated and believed to represent the evolution process, is run 
'in parallel' with the real process it models; the inputs and outputs of the process 
are statically compared to model's prediction : a significant change in evolvability 
(or other key parameter) detected by such a scheme any prompt, for example, 
the need for process revision, major restructuring of the evolving software or 
even software replacement) 
Ramil discloses statistical comparison to model's prediction (e.g., Sec. 3 - 
Evolvability Monitoring, 4 th Par.), but does not explicitly disclose sampling computer 
code in accordance with a sampling technique; calculating at least one of a risk 
probability and an estimation precision for said cost, wherein at least one of said 
reading, said sampling, and said calculating is executed on a computer; providing a 
result of said calculating to a party; and receiving said result of said calculating. 

However, in an analogous art of system and method for function point sampling 
for software size estimates, Below discloses sampling computer code in accordance 
with a sampling technique (e.g., Col. 3, Line 14 through Col. 4, Line 13 -the preferred 
embodiment provides a sampling system and method for estimating a portfolio size, or 
an application size, without the expense or time required to conduct a complete count 
(census); this technique can be used to estimate size of a large portfolio as well as on 
large application; a random sample is taken from each of the strata; this ensures 
proportionate representation from each of the sub-groups in the sample); calculating at 
least one of a risk probability and an estimation precision for said cost (e.g., Col. 4, 
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Lines 26-29 - in general, larger samples result in smaller confidence intervals for a 
given probability level; the challenge is to select the smallest sample (least cost) that will 
result in an acceptable confidence interval; Col. 4, Lines 19-22 - a confidence interval 
for the means is an estimate interval constructed with respect to the sample means, 
with a specified likelihood that the interval includes the value of the population mean), 
wherein at least one of said reading, said sampling, and said calculating is executed on 
a computer (e.g., Col. 3, Lines 8-10 -the preferred embodiment provides a system, 
method, and computer program product for estimating the function point count of a 
software application or portfolio); providing a result of said calculating to a party; and 
receiving said result of said calculating (e.g., Col. 1 , Lines 37-39 - end of story for 
process improvement and accurate, reliable operations analysis reporting). 

Therefore, it would have been obvious to one of ordinary skill in the art, at the 
time the invention was made to combine the teachings of Below into the Ramil's system 
to further provide sampling computer code in accordance with a sampling technique; 
calculating at least one of a risk probability and an estimation precision for said cost, 
wherein at least one of said reading, said sampling, and said calculating is executed on 
a computer; providing a result of said calculating to a party; and receiving said result of 
said calculating in Ramil system. 

The motivation is that it would further enhance the Ramil's system by taking, 
advancing and/or incorporating Below's system which offers significant advantages for 
providing a system, method, and computer program product for estimating the function 
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point count of a software application or portfolio as once suggested by Below (e.g., Col. 
2, Lines 1-13) 

33. As to claim 20 (Original) (incorporating the rejection in claim 19), Ramil 
discloses the business method wherein said effort comprises at least one of: 

• porting said software to another platform; 

• maintenance of said software; 

• application portfolio management of said software; and 

• legacy transformation of said software (e.g., Sec. 1 - Introduction, Lines 1-5 - 
Software evolution is a continuing process that encompasses no only ab initio 
development but all activities, enhancement, adaptation or fixing, that occurs 
after the first operational release; however, in the present paper we consider only 
the post first release portion of the evolutionary process; this includes projects for 
enhancement and adaptation of a current software system and subsumes its 
maintenance, however the latter id defined; parenthetically we note that, in 
general and for several reasons, the term evolution is to be preferred to 
maintenance in the context of software for post first release activity) 

34. As to claim 21 (Original), Ramil discloses a business method comprising at least 
one of: estimating a necessary amount of resources for an effort related to at least one 
of computer software development and information technology (IT) services, said 
estimating method comprising: calculating said necessary amount of resources for a 
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larger subset of the computer code from said computer code from said sampling (e.g., 
Fig. 2 - A Model-based Scheme for Change Detection; Sec. 3 - Evolvability Monitoring, 
4 th Par. - the general idea of such approaches is illustrated in Fig. 2; the change 
detection scheme, which may involve a model calibrated and believed to represent the 
evolution process, is run 'in parallel' with the real process it models; the inputs and 
outputs of the process are statically compared to model's prediction ; a significant 
change in evolvability (or other key parameter) detected by such a scheme any prompt, 
for example, the need for process revision, major restructuring of the evolving software 
or even software replacement) 

Ramil discloses statistical comparison to model's prediction (e.g., Sec. 3 - 
Evolvability Monitoring, 4 th Par.), but does not explicitly disclose sampling computer 
code in accordance with a sampling technique and calculating at least one of a risk 
probability and an estimation precision for said estimate of amount of resources, 
wherein at least one of said reading, said sampling, and said calculating is executed on 
a computer; providing a result of said calculating to a party; and receiving said result of 
said calculating. 

However, in an analogous art of system and method for function point sampling for 
software size estimates, Below discloses sampling computer code in accordance with a 
sampling technique (e.g., Col. 3, Line 14 through Col. 4, Line 13 - the preferred 
embodiment provides a sampling system and method for estimating a portfolio size, or 
an application size, without the expense or time required to conduct a complete count 
(census); this technique can be used to estimate size of a large portfolio as well as on 
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large application; a random sample is taken from each of the strata; this ensures 
proportionate representation from each of the sub-groups in the sample) and calculating 
at least one of a risk probability and an estimation precision for said estimate of amount 
of resources (e.g., Col. 4, Lines 26-29 - in general, larger samples result in smaller 
confidence intervals for a given probability level; the challenge is to select the smallest 
sample (least cost) that will result in an acceptable confidence interval; Col. 4, Lines 19- 
22 - a confidence interval for the means is an estimate interval constructed with respect 
to the sample means, with a specified likelihood that the interval includes the value of 
the population mean), wherein at least one of said reading, said sampling, and said 
calculating is executed on a computer (e.g., Col. 3, Lines 8-10 - the preferred 
embodiment provides a system, method, and computer program product for estimating 
the function point count of a software application or portfolio); providing a result of said 
calculating to a party; and receiving said result of said calculating (Col. 1, Lines 37-39 - 
end of story for process improvement and accurate, reliable operations analysis 
reporting) 

Therefore, it would have been obvious to one of ordinary skill in the art, at the 
time the invention was made to combine the teachings of Below into the Ramil's system 
to further provide sampling computer code in accordance with a sampling technique and 
calculating at least one of a risk probability and an estimation precision for said estimate 
of amount of resources, wherein at least one of said reading, said sampling, and said 
calculating is executed on a computer; providing a result of said calculating to a party; 
and receiving said result of said calculating in Ramil system. 
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The motivation is that it would further enhance the Ramil's system by taking, 
advancing and/or incorporating Below's system which offers significant advantages for 
providing a system, method, and computer program product for estimating the function 
point count of a software application or portfolio as once suggested by Below (e.g., Col. 

2, Lines 1-13) 

35. As to claim 22 (Original) (incorporating the rejection in claim 21 ), please refer to 
claim 20 as set forth accordingly. 

36. As to claim 37 (Original) (incorporating the rejection in claim 1), Below discloses 
a method for deploying computing infrastructure, comprising integrating computer- 
readable code into a computing system, wherein the code in combination with the 
computing system is capable of performing the method of claim 1 (e.g., Col. 3, Lines 8- 
10 - the preferred embodiment provides a system, method, and computer program 
product for estimating the function point count of a software application or portfolio; Col. 

3, Line 14 through Col. 4, Line 13 - the preferred embodiment provides a sampling 
system and method for estimating a portfolio size, or an application size, without the 
expense or time required to conduct a complete count (census); this technique can be 
used to estimate size of a large portfolio as well as on large application; a random 
sample is taken from each of the strata; this ensures proportionate representation from 
each of the sub-groups in the sample) 
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37. As to claim 38 (Original) (incorporating the rejection in claim 9), Below discloses 
a method for deploying computing infrastructure, comprising integrating computer- 
readable code into a computing system, wherein the code in combination with the 
computing system is capable of performing the method of claim 9 (e.g., Col. 3, Lines 8- 
10 - the preferred embodiment provides a system, method, and computer program 
product for estimating the function point count of a software application or portfolio; Col. 
3, Line 14 through Col. 4, Line 13 - the preferred embodiment provides a sampling 
system and method for estimating a portfolio size, or an application size, without the 
expense or time required to conduct a complete count (census); this technique can be 
used to estimate size of a large portfolio as well as on large application; a random 
sample is taken from each of the strata; this ensures proportionate representation from 
each of the sub-groups in the sample) 

38. As to claim 39 (New), Ramil discloses a method of estimating a cost related to 
at least one of computer software development, computer software maintenance, and 
information technology services, said method comprising: 

• calculating a cost for a larger subset of the computer code from said sampling, 
wherein at least one of said reading, said sampling, and said calculating is 
executed on a computer (e.g., Fig. 2 - A Model-based Scheme for Change 
Detection; Sec. 3 - Evolvability Monitoring, 4 th Par. - the general idea of such 
approaches is illustrated in Fig. 2; the change detection scheme, which may 
involve a model calibrated and believed to represent the evolution process, is run 
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'in parallel' with the real process it models; the inputs and outputs of the process 
are statically compared to model's prediction : a significant change in evolvability 
(or other key parameter) detected by such a scheme any prompt, for example, 
the need for process revision, major restructuring of the evolving software or 
even software replacement) 
Ramil discloses statistical comparison to model's prediction (e.g., Sec. 3 - 
Evolvability Monitoring, 4 th Par.), but does not explicitly disclose: 

• reading one or more samples of computer code in accordance with a sampling 
technique; 

categorizing each computer sampling into one of N categories of difficulty, N being 
an integer greater than 1 , wherein said categorizing comprises at least one of: 

• a user-assisted technique in which a user enters a category for each said 
sampled computer code lines; and 

• an automated technique in which a software tool parses each said sampled 
computer code line and generates a category for each parsed computer code 
line 

However, in an analogous art of system and method for function point sampling for 
software size estimates, Below discloses: 

• reading one or more samples of computer code in accordance with a sampling 
technique (e.g., Col. 3, Line 14 through Col. 4, Line 13 - the preferred 
embodiment provides a sampling system and method for estimating a portfolio 
size, or an application size, without the expense or time required to conduct a 
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complete count (census); this technique can be used to estimate size of a large 
portfolio as well as on large application; a random sample is taken from each of 
the strata; this ensures proportionate representation from each of the sub-groups 
in the sample) 

categorizing each computer sampling into one of N categories of difficulty, N 
being an integer greater than 1 , wherein said categorizing comprises at least one of: 

• a user-assisted technique in which a user enters a category for each said 
sampled computer code lines; and 

• an automated technique in which a software tool parses each said sampled 
computer code line and generates a category for each parsed computer code 
line (e.g., Col. 3, Lines 12-14 - Results are analyzed and quantified, and a 
confidence interval is determined to qualify the accuracy of the estimate ; 
Lines 60-61 - ... allows for computation of statistical confidence levels; Col. 4, 
Lines 1 9-45 - A confidence interval for the means is an estimate interval 
constructed with respect to the sample mean, with a specified likelihood that 
the interval includes the value of the population means ... z is the value used 
for the specified level of confidence ... The most frequently used confidence 
intervals are 90, 95 and 99 percent intervals. For situations where additional 
risk is an acceptable tradeoff, we use an 80 percent confidence interval; Col. 
5, Line 57 - Calculate Confidence Intervals (e.g., an automated technique) 
through Col. 6, Line 62 - ... Compute the confidence intervals, which can be 
expressed for each strata as well as for the pooled sample ... modify the 
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confidence level (e.g., a user-assisted technique) and accept the additional 
risk that the actual result would fall outside the confidence interval ... The 
sample size will be driven by the precision and t he level of confidence 
required by management ) 
Therefore, it would have been obvious to one of ordinary skill in the art, at the 

time the invention was made to combine the teachings of Below into the Ramil's system 

to further provide the followings in Ramil system: 

• reading one or more samples of computer code in accordance with a sampling 
technique; 

categorizing each computer sampling into one of N categories of difficulty, N being 
an integer greater than 1 , wherein said categorizing comprises at least one of: 

• a user-assisted technique in which a user enters a category for each said 
sampled computer code lines; and 

• an automated technique in which a software tool parses each said sampled 
computer code line and generates a category for each parsed computer code 
line; 

The motivation is that it would further enhance the Ramil's system by taking, 
advancing and/or incorporating Below's system which offers significant advantages for 
providing a system, method, and computer program product for estimating the function 
point count of a software application or portfolio as once suggested by Below (e.g., Col. 
2, Lines 1-13) 
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39. Claims 24, 26, 28, and 33-34 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Below in view of Ramil 



40. As to claim 24 (Original) (incorporating the rejection in claim 23), Below does 
not explicitly disclose the apparatus wherein said effort comprises one of: porting said 
computer code to another platform; maintaining said computer code; performing 
application portfolio management on said computer code; and performing legacy 
transformation on said code. 

However, in an analogous art of cost estimation and evolvability monitoring for 
software evolution processes, Ramil discloses the apparatus wherein said effort 
comprises one of: porting said computer code to another platform; maintaining said 
computer code; performing application portfolio management on said computer code; 
and performing legacy transformation on said code (e.g., Sec. 1 - Introduction, Lines 1- 
5 - Software evolution is a continuing process that encompasses no only ab initio 
development but all activities, enhancement, adaptation or fixing, that occurs after the 
first operational release; however, in the present paper we consider only the post first 
release portion of the evolutionary process; this includes projects for enhancement and 
adaptation of a current software system and subsumes its maintenance, however the 
latter id defined; parenthetically we note that, in general and for several reasons, the 
term evolution is to be preferred to maintenance in the context of software for post first 
release activity) 
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Therefore, it would have been obvious to one of ordinary skill in the art, at the 
time the invention was made to combine the teachings of Ramil into the Below's system 
to further provide the apparatus wherein said effort comprises one of: porting said 
computer code to another platform; maintaining said computer code; performing 
application portfolio management on said computer code; and performing legacy 
transformation on said code in Below system. 

The motivation is that it would further enhance the Below's system by taking, 
advancing and/or incorporating Ramil's system which offers significant advantages 
which the major cost that system evolution represents in the lifetime of the system and 
the demands it makes on professional resources, makes it essential to be able to 
accurately predict, assess and control the cost of adaptation and evolution as once 
suggested by Ramil (e.g., Sec. of Final Remarks) 

41 . As to claim 26 (Original) (incorporating the rejection in claim 25), Below does 
not explicitly disclose the signal bearing medium wherein said effort comprises one of: 
porting said computer code to another platform; maintaining said computer code; 
performing application portfolio management on said computer code; and performing 
legacy transformation on said code. 

However, in an analogous art of cost estimation and evolvability monitoring for 
software evolution processes, Ramil discloses the signal bearing medium wherein said 
effort comprises one of: porting said computer code to another platform; maintaining 
said computer code; performing application portfolio management on said computer 
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code; and performing legacy transformation on said code (e.g., Sec. 1 - Introduction, 
Lines 1-5 - Software evolution is a continuing process that encompasses no only ab 
initio development but all activities, enhancement, adaptation or fixing, that occurs after 
the first operational release; however, in the present paper we consider only the post 
first release portion of the evolutionary process; this includes projects for enhancement 
and adaptation of a current software system and subsumes its maintenance, however 
the latter id defined; parenthetically we note that, in general and for several reasons, the 
term evolution is to be preferred to maintenance in the context of software for post first 
release activity) 

Therefore, it would have been obvious to one of ordinary skill in the art, at the 
time the invention was made to combine the teachings of Ramil into the Below's system 
to further provide the signal bearing medium wherein said effort comprises one of: 
porting said computer code to another platform; maintaining said computer code; 
performing application portfolio management on said computer code; and performing 
legacy transformation on said code in Below system. 

The motivation is that it would further enhance the Below's system by taking, 
advancing and/or incorporating Ramil's system which offers significant advantages 
which the major cost that system evolution represents in the lifetime of the system and 
the demands it makes on professional resources, makes it essential to be able to 
accurately predict, assess and control the cost of adaptation and evolution as once 
suggested by Ramil (e.g., Sec. of Final Remarks) 
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42. As to claim 28 (Original) (incorporating the rejection in claim 27), please refer to 
claim 24 as set forth accordingly. 

43. As to claim 33 (Original) (incorporating the rejection in claim 32), please refer to 
claim 24 as set forth accordingly. 

44. As to claim 34 (Original) (incorporating the rejection in claim 32), Below 
discloses the apparatus according further comprising: means for calculating amount of 
necessary resources for a larger subset of the computer code from computer code from 
sampling. 

However, in an analogous art of cost estimation and evolvability monitoring for 
software evolution processes, Ramil discloses the apparatus according further 
comprising: means for calculating amount of necessary resources for a larger subset of 
the computer code from computer code from sampling (e.g., Fig. 2 - A Model-based 
Scheme for Change Detection; Sec. 3 - Evolvability Monitoring, 4 th Par. - the general 
idea of such approaches is illustrated in Fig. 2; the change detection scheme, which 
may involve a model calibrated and believed to represent the evolution process, is run 
'in parallel' with the real process it models; the inputs and outputs of the process are 
statically compared to model's prediction ; a significant change in evolvability (or other 
key parameter) detected by such a scheme any prompt, for example, the need for 
process revision, major restructuring of the evolving software or even software 
replacement) 
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Therefore, it would have been obvious to one of ordinary skill in the art, at the 
time the invention was made to combine the teachings of Ramil into the Below's system 
to further provide the apparatus according further comprising: means for calculating 
amount of necessary resources for a larger subset of the computer code from computer 
code from sampling in Below system. 

The motivation is that it would further enhance the Below's system by taking, 
advancing and/or incorporating Ramil's system which offers significant advantages 
which the major cost that system evolution represents in the lifetime of the system and 
the demands it makes on professional resources, makes it essential to be able to 
accurately predict, assess and control the cost of adaptation and evolution as once 
suggested by Ramil (e.g., Sec. of Final Remarks) 

Response to Arguments 

45. Applicant's arguments filed on March 10, 2008 have been fully considered but 
they are not persuasive. For examples: 

In the remarks, Applicant argues that: 

a) Applicant states regarding the prior reference there is no teaching or suggestion 
of"... categorizing at least one computer sampling " and "... wherein said categorizing 
at least one computer sampling comprises categorizing each computer sampling into N 
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categories of difficulty, N being an integer greater than 1" (REMARKS - page 15, 2 nd 
paragraph) 



Examiner's response: 

a) Below discloses "Results are analyzed and quantified, and a confidence interval 
is determined to qualify the accuracy of the estimate " (e.g., Col. 3, Lines 12-14); "... 
allows for computation of statistical confidence levels" (e.g., Lines 60-61 ); " A confidence 
interval for the means is an estimate interval constructed with respect to the sample 
mean, with a specified likelihood that the interval includes the value of the population 
means ... z is the value used for the specified level of confidence ... The most 
frequently used confidence intervals are 90, 95 and 99 percent intervals. For situations 
where additional risk is an acceptable tradeoff, we use an 80 percent confidence 
interval" (e.g., Col. 4, Lines 19-45); "... Compute the confidence intervals, which can be 
expressed for each strata as well as for the pooled sample ... modify the confidence 
level (e.g., a user-assisted technique) and accept the additional risk that the actual 
result would fall outside the confidence interval ... The sample size will be driven by the 
precision and t he level of confidence required by management " (e.g., Col. 5, Line 57 - 
Calculate Confidence Intervals (e.g., an automated technique) through Col. 6, Line 62) 
(emphasis added) 
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Conclusion 

46. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Ben C. Wang whose telephone number is 571-270- 
1240. The examiner can normally be reached on Monday - Friday, 8:00 a.m. - 5:00 
p.m., EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tuan Q. Dam can be reached on 571-272-3695. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 

Patent Application Information Retrieval (PAIR) system. Status information for 

published applications may be obtained from either Private PAIR or Public PAIR. 

Status information for unpublished applications is available through Private PAIR only. 

For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 

you have questions on access to the Private PAIR system, contact the Electronic 

Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 

USPTO Customer Service Representative or access to the automated information 

system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Ben C Wang/ 
Examiner, Art Unit 2192 
June 27, 2008 



/Tuan Q. Dam/ 

Supervisory Patent Examiner, Art Unit 2192 



